
IN THE COURT OF APPEAL                A88YJ875

Between
A

Appellant
and

The Cornwall Council
Respondent

______________________

Amended grounds of appeal
______________________

Counsel's pro bono advice not having been received until yesterday, and tomorrow being the last day 
for posting in order to guarantee delivery on 20th July as directed, these amended grounds of appeal, 
are not the “perfected” grounds of appeal I hoped to be able to file by now, professionally drafted.  
However, I hope they make my case strongly enough to get me past the permission stage, in order to 
make a substantive appeal.  - A, impecunious litigant-in-person, 18th July 2017

1. The learned judge's findings of fact, which I do not impugn in general severely, should 

have led to a different verdict a declaration that my Convention rights under articles 8, 9 

and 14 (in conjunction with 8 and 9) had been infringed, and a consideration as to 

whether I was entitled to Just Satisfaction.  

2. There was a fundamental misunderstanding on the part of the learned judge, as to the 

thrust of my claim.

3. There was a fundamental misunderstanding on the part of the learned judge about the 

relationship (if any) between my claim, and certain separate and concluded family 

proceedings, and a misunderstanding of the outcome of those family proceedings and its

implications.

4. There was a fatal chronological fallacy in the learned judge's reasoning, whereby 

conduct in 2013 was found to be attributable to, and justified by, an order made in 2014 
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in the family proceedings, and (to some extent) expert evidence heard in those 

proceedings, also in 2014.

5. The judgment is flawed by other examples of blatant chronological fallacy.  There was 

at least one other chronological fallacy, for example where a social worker's behaviour, 

which the learned judge criticised, was attributed to concerns raised in her mind by a 

blog post of the mine that had not yet been published at the time of that behaviour.

6. The learned judge misconstrued the claim to be more-or-less entirely about beliefs 

discrimination.  But the claim was pleaded, and argued, far more broadly than that.

7. The learned judge's judgment takes no account at all of the appellant's my skeleton 

argument for the trial.  This will be in the Appellant's Supplementary Bundle.

8. The judgment handed down leaves the appellant me insufficiently enlightened as to why,

the learned judge, having found true the main facts that he I had pleaded and argued and 

testified to, the learned judge nevertheless did not give judgment to the appellant me.

9. The appellant I had argued correctly that child safeguarding social work that led to the 

local authority taking a view as to what was best for a child, possibly excluding one 

parent (even temporarily), was self-evidently an interference in the Article 8 right of the 

parents (and also a quasi-judicial function).  That Any interference required a defence 

under Article 8.2, that the interference wrought was lawful and necessary, with the 

burden of proof falling on the Defendant local authority.  The learned judge failed to 

hold the Defendant to proof of its Article 8.2 compliance, in each of two respects in 

which the appellant I had required this, by challenging in his my pleadings any assertion
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that might be made of compliance in either of the two respects, namely Natural Justice 

and the Public Sector Equality Duty.

10. The learned judge applied a false doctrine, that compliance with the lawfulness leg of 

the test in the Article 8.2 dual test, required only that the Defendant could point to one 

law with which it had complied.  The appellant says that This made it too easy for the 

Defendant, which testified, presumably truthfully, as to its compliance with The 

Children Act, which has never been in dispute.  The correct test of lawfulness in Article 

8.2, is compliance with all laws, not just one.

11. Functions under the Children Act, the appellant I had correctly argued, must be 

conducted in a manner that complies with the public sector equality duty, if they are to 

pass the lawfulness leg of the test of Article 8.2.  He had got The social worker to admit 

had admitted under cross-examination that she had had no regard at all to the need to 

foster good relations between men and women, when doing her Children Act social 

work.  (That much had been obvious.)  She didn't think she needed to.  Yet the learned 

judge  has simply overlooked this point, in reaching his broad brush decision that there 

was no breach of my Convention rights.  He swept the my entire argument of the 

appellant that is based upon the public sector equality duty, under the carpet.  His 

judgment supresses the truth that these facts were ever pleaded, or this argument was 

ever made, and made vigorously.  But this is a very important argument, which could 

improve social work in the UK dramatically without fresh primary legislation, if only 

the CA now upheld this statutory provision of the Equality Act 2010, that the public 

sector equality duty applied even to social work in case law.

12. The learned judge found that the Defendant had not complied with the rules of Natural 

Justice, in a type of social work that is clearly quasi-judicial, and bemoaned this in his 
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judgment to such an extent that the appellant I took great comfort from this finding on 

the learned judge's part, a finding which vindicates the appellant me even though he I 

had not won his my claim.   But the learned judge shrank from taking that finding of fact

to its logical conclusion, which is that the social work undertaken failed the Article 8.2 

lawfulness test, because it did not comply with Natural Justice, and hence was not fully 

“in accordance with law”. 

13. There was no public scrutiny of the trial, because of the lateness of the decision, in 

theory, to admit the public, by which time it was too late to invite the public.  This 

should always be a cause for concern.  A shorter retrial, in public, would increase the 

safety and transparency.  One day should be enough.  The witnesses would not need to 

be called again, because the court that retried the claim could use the learned judge's 

findings of fact, except where contradicted by the documentary evidence which the 

learned judge seems to have overlooked.  (This is documentary evidence prepared by the

Defendant, included in the trial bundle, to be included n the Appellant's Supplementary 

Bundle when this is filed, and overlooked by the learned judge when making a few 

findings of fact that were mistaken.)  The legal arguments in my skeleton argument (in 

the Appellant's Supplemental Bundle) ought need to be addressed in public, and they 

aren't  addressed at all in the present judgment.

14. The learned judge has not held the Defendant accountable for its concurring with a 

decision which he found was initially taken by the police.  But the council is 

responsible, as an accomplice, for its decision to concur and to co-operate with the 

initial decision taken by the police.

15. At paragraph 32 of the judgment, the learned judge misdirected himself as regards what 

facts he needed to determine.  (See skeleton argument on this point.)
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16. The learned judge's doctrine appears throughout to be that the two-legged test in Article 

8.2 (lawfulness and necessity) is a subjective test, to which the Defendant's state of mind

or knowledge was relevant.  This is incorrect.  The correct test is objective.  The court 

should ask whether, with hindsight, it was actually lawful and necessary, to do this piece

of social work in the way it was done (a way which the learned judge rightly criticises). 

It is not a defence under Article 8.2, to admit that one now realises that what one did 

earlier, was unnecessarily harsh, or clumsy, but to say that, at the time, one sincerely 

thought that it was necessary.

17. There are a few errors in the facts found, where the written evidence goes against that 

which was found.  (For example at paragraph 35, where the learned judge had clearly 

failed to read carefully enough in the trial bundle, the referral he mentions, which did 

indeed make the coaching allegation that the learned judge seems not to have noticed.) 

(See note at paragraph 13 above, about the documentary evidence to be included in the 

Appellant's Supplementary Bundle in due course.)

18. The learned judge's doctrine of what it is means to discriminate against somebody on the

grounds of belief, is wrong.  He teaches that beliefs discrimination only applies to the 

content of beliefs.  I say that the correct construction as to what beliefs discrimination 

entails, is that it includes discrimination against anything or everything about beliefs, in 

particular both the content and the strength of beliefs.  To treat somebody differently 

because they have strong beliefs, about which they are unable or unwilling to negotiate 

and compromise, as the learned judge found happened, is as much to discrimate against 

them on the grounds of their beliefs as it would be to treat them differently because one 

disapproved of the content of their beliefs.  This really must be declared to be the law, or

there is, realistically, no protection at all for those with dissident/unpopular beliefs, of 

which the state and/or its agents disapprove.  Otherwise the state (as now) will always 
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be able to wriggle out of liability by saying, “Ah, but it was only the strength of your 

dissident beliefs that we didn't like, you see, not what you believe.  That doesn't count as

discrimination.”  The learned judge's doctrine here is downright sinister, and the CA 

really must reject it.

19. The judgment contains some self-contradiction.

20. There is an assymmetry in the learned judge's thinking at paragraph 57.  He implicitly 

takes sides, in the culture war between pro- and anti-homosexuality schools of thought. 

(The same is evident in his struggle with with my willing acceptance of the label 

“homophobic” that my “culture war” enemies apply to me, rather than my protesting, as 

others do, pedantically, that I am not homophobic, if this or that is the definition of the 

ambiguous and intolerant neologism concerned.)

21. On the facts that the learned judge found, which happily were by and large those I had 

pleaded in the first place, the logical decision for him to take, was to find that those facts

amounted to a breach of my Convention rights.  I find it impossible to understand the 

learned judge's (it must be said, scant) reasoning, whereby he has sidestepped that 

conclusion, which I had thought must be staring him in the face.

22. The learned judge's entire approach to the trial, was as though I had brought a private 

prosecution against the social worker, to whom he was far too kind.  He seemed to find a

lack of mens rea in her, so-to-speak.  It was all a terrible and tragic misunderstanding, he

thought.  The poor woman must be given the benefit of the doubt, not “found guilty” 

(so-to-speak) for what she admitted now had been an honest mistake.  But that way of 

thinking about the civil claim I actually brought, is implicitly to apply a subjective test 

of lawfulness and necessity, whereas the true Article 8.2 test is an objective test.
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This was the result of applying a test that hinged upon how things merely looked 

subjectively, to SW, rather than of how things actually were, objectively-speaking.

The judge's false legal doctrines summarised

I have added this as a handy reference to the most important points.  The false legal doctrines 

applied by the learned judge that I wish the CA to rule were false, are as follows:

i. A social worker's acting unfairly doesn't forfeit his or her Article 8.2 protection

ii. A social worker's breaching his or her public sector equality duty (by omission) doesn't 

forfeit his or her Article 8.2 protection

iii. Article 8.2 lawfulness only means compliance with some laws, not necessarily with all 

laws

iv. Article 8.2 lawfulness and necessity are subjective (or possibly hybrid?) tests, not 

purely objective tests: If something seemed lawful and necessary at the time, to the 

actual social worker (or at least would have seemed lawful and necessary to a 

hypothetical reasonable social worker), then it was lawful and necessary: It cannot with 

hindsight be found to have been wrong after all

v. The chronological fallacy: A later event (e.g. a child arrangement order or a 

psychologist's report in family proceedings, or the publication of  The Homophobic 

Manifesto) can be the cause, or the justification, of a prior event (e.g. conduct of SW 

before the family proceedings had even begun, or “concerns” in SW's mind before the 

publication of the manifesto to which the judge attributed her concerns)

vi. Less favourable treatment of those with beliefs one considers too strong, does not 

count as discrimination on the grounds of belief.
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Addendum:

I did not receive (by telephone and in writing) the pro bono advice of counsel which I had been

seeking for so long, until yesterday, Monday 17th July 2017, yesterday.  Since it is now less than

48 hours before when I must submit the papers to the court again, and I am ion Cornwall, I am

simply reproducing below, some of counsel's encouraging comments that relate to the 

permission stage, rather than to a later occasion when when counsel might have the 

opportunity to argue the substantive appeal orally.  Unfortunately, I simply don't have time to 

do the merging needed.

Counsel wrote:

I think you approach is correct; namely that the nature of the inquiry by the Social Worker was contrary

to the Convention.  I do think that you are addressing the main points and have done a good job.

SW inappropriate phrasing on his views on abortion etc was held to  irrelevant [62] as not reason for 

decision.  In fact,  SW recorded that ‘I would be concerned if S were to be exposed to these views 

whilst he is developing social awareness and moral opinions’ [75].  Finding by Judge

There is a slight of hand from the content to the strength of beliefs to overall emotional health.

I would reformulate the Ground of Appeal; and put the Argument into the Skeleton Argument:-  keep 

the Ground of Appeal simple.  Something like this; and then address logically in Skeleton so judges can

follow.  This is draft and you know more than me…. 

Ground 1: The Learned Judge failed to find a violation of Articles 8 and 9 of the European 

Convention: 

a. The Learned Judge made the following findings of fact:- 

I)          Paragraph [47] that the Social Worker made a decision to exclude/ remove the 

father prior to meeting with the father or hearing his evidence;

ii)         Paragraph [52] that the Social Worker had concerns ‘about his views and 

behaviours’; and that the Appellant disengaged due to concerns that he would be 
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discriminated against by reason of his religious beliefs;

iii)        Paragraphs [55-56] that the Appellant was (intensely) questioned over a blog he 

had written on abortion, what he would do if his adult daughter had an abortion 

and what he would do if his son was homosexual;

 

b. The question of a parent on lawful religious, moral and ethical views was intrusive and a

breach of both Article 8 as the authority lacked substantive grounds to ask such 

questions; and Article 9 as the Appellant was compelled to state his religious views and 

beliefs.  The questioning focused on religious believes, was intrusive and clearly 

provocative; giving rise to an adverse response.

 

c. These questions and finding of fact by the Learned Judge represent a predisposed bias 

on the part of a public authority against a Christian minority; these negative attitudes 

cannot, of themselves, be considered by the Court of Appeal to amount to sufficient 

justification for the interferences with the Appellant’s Convention Rights any more than 

similar negative attitudes towards those of a different race, origin or colour.

 Ground 2:  The learned Judge drew an artificial distinction between the content of the religious 

views; and the strength and conviction of such views:

a. d

 

Ground 3:  The learned Judge failed to uphold the Common Law doctrine of fairness and equality 

between the sexes; and the presumption of innocence:

 

15.John, this is the best I can do in the time.  I hope you have some ideas…. But you are on the 

right track.  All I have done is structure the case with precise headings of Grounds of Appeal: 

mirror this in your Skeleton.
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